
 
 

 
 

 

 

 

 

 

 
 
hile tax administration is crucial in 

improving tax collections, an 
efficient tax system requires a whole 
government approach. Equally 
important in addressing tax evasion 

and smuggling is eradicating graft and corruption 
in all government agencies and its 

instrumentalities. Studies show that corruption 
and governance has a positive and significant 
impact on tax revenue collections for developing 
countries like the Philippines. 
 
The taxpayers need to know (and see) where 
taxes are going.  

 
The government needs to offer value for 
taxpayers’ money, better public services, and to 
uphold transparency and accountability 
especially during the pandemic and economic 
crisis that resulted in more than P12 trillion 
national debt. 

 

The approved national budget for 2022 
amounting to P5.5 trillion is more than enough 
to fund the full digitalization of all government 
agencies, both local and national, the economic 
recovery programs including more tax relief 

measures, incentives and interest-free financing 
especially for micro and SMEs to help them 
bounce back from losses and debts, and to 
provide more fundings to develop the country-
side and encourage more investors and 
businesses to relocate and operate outside Metro 
Manila.  

Tax evasion and corruption 
 

Needless to say, good governance is necessary to 
put a stop to almost P1 trillion losses due to 
corruption and unused budget annually. This 
taxpayers’ money can significantly help thousands 
of our poor farmers, fisherfolks, poultry raisers and 
almost a million micro entrepreneurs or 88.77% of 

total registered MSMEs in the country. 
 
To do so, we need to elect good leaders who will 
have the moral ascendancy to govern and collect 
taxes, especially from tax evaders, smugglers and 
corrupt government officials and political dynasties 
who continue to amass wealth illegally. Corruption 

cannot and should not be viewed in isolation, as it 
is an indispensable, integral and critical issue of 
good governance and public trust which are 
fundamental drivers of revenue collections.  
 
Undeniably, tax evasion and corruption in 
government significantly reduces tax collections 

and seriously hurt economic development. Thus, 

making it more difficult to achieve inclusive growth. 
 
Now more than ever, the Commission on Audit 
(COA) plays an important role as it has the power, 
authority and duty to examine, audit and settle all 

accounts pertaining to revenue and receipts of, and 
expenditures or uses of funds and property, owned 
or held in trust by, or pertaining to, the 
Government, or any of its subdivisions, agencies, or 
instrumentalities, including government owned or 
controlled corporations. 
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A COA report must have an unqualified opinion 
to reassure the taxpaying public that 

government funds are being spent efficiently and 
judiciously, free from graft and corruption. 

 
Unfortunately, the recent COA reports of some 
government agencies including the Procurement 
Service-Department of Budget and Management 
(PS-DBM) are quite the opposite of what we 
expect especially during the pandemic. The 
alleged overpricing in the procurement of 

medical supplies by PS-DBM led to the Senate 
Blue Ribbon Committee to further investigate it, 
which later on exposed possible tax evasion of 
Pharmally Pharmaceutical Corporation. 
Pharmally bagged P8.68 billion worth of contract 
in 2020 despite being newly registered on 

September 4, 2019 with P625,000 paid-up 

capital.  
 
Unless otherwise exempted, income derived 
from all sources is subject to income tax. And 
while tax evasion is also considered to be a 
corrupt behavior itself, those who are involved in 

graft and corruption will more likely evade from 
paying taxes.   
 
Moral ascendancy 
 
Section 253 of the National Internal Revenue 
Code (NIRC) of 1997 provides the perpetual 

disqualification from holding any public office, to 
vote and to participate in an election for public 

officer or employee in addition to the maximum 
penalty prescribed for the offense.   
 
Section 254 was amended by TRAIN law 

increasing the punishment for tax evasion to a 
fine not less than Five hundred thousand pesos 
(P500,000) but not more than Ten million pesos 
(P10,000,000) and suffer imprisonment of not 
less than six (6) years but not more than Ten 
(10) years. 
 

Clearly, violation of our tax code is a criminal 
offense.  
 
In view of the ongoing campaign for the May 9 

election, the Bureau of Internal Revenue (BIR) 
issued RMC 22-2022 reminding all individual 
candidates, political parties/party list groups to 

register, issue receipts and withhold 5% on 
income payments or campaign expenditures. 
Further, it reiterated that any unutilized or 
excess campaign funds will be subject to income 
tax. 
 

The more important question is whether other 
political candidates declared their excess  
 

campaign funds in the past elections and 
consequently, paid the income tax due? 

 
Under Section 253 of the tax code, “if he is a 

public officer or employee, the maximum penalty 
prescribed for the offense shall be imposed and, 
in addition, he shall be dismissed from the public 
service and perpetually disqualified from holding 
any public office, to vote and to participate in any 
election.” 
 

We need to raise the bar of integrity, 
transparency and accountability among our 
government leaders and political candidates 
alike. At the very least, they have to be honest 
taxpayers themselves to set a good example to 
our taxpaying public. Otherwise, they will lose 

their moral ascendancy to collect taxes. 

 
Public office is a public trust. As public servants, 
they have to declare with all honesty correct 
information on their Statement of Assets, 
Liabilities and Net Worth (SALN) and Statement 
of Campaign Contributions and Expenditures 

(SOCE), and pay corresponding taxes on their 
income or increase in assets. 
 
New or higher taxes  
 
The next administration must continue and 
financially support the modernization and digital 

transformation of the Bureau of Internal 
Revenue (BIR) as the primary collection agency 

contributing to almost 80% of the total 
government revenues.  
 
As we laud the unprecedented performance of 

the BIR in surpassing its collection targets for 
two consecutive years, we also support the 
recommendation of Commissioner Billy Dulay to 
increase the salaries of our revenue officials and 
employees making it at least competitive 
compared to other branches and agencies of the 
government like the judiciary, COA, BSP and 

others. 
 
With the 16-year high of 60.5 debt-to-GDP ratio, 
new or higher taxes like digital tax, carbon tax, 

wealth tax, in addition to POGO tax, excise tax 
and eSabong tax are being proposed among 
other pending tax bills in Congress. 

 
But before imposing new taxes, Congress must 
significantly increase the budget of the BIR to 
better equip the agency with enough tax experts, 
IT geeks and lawyers to run after big time tax 
evaders including those generating significant 

income in the digital economy.  
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Further, instead of a wealth tax and other new 
taxes, the next administration must seriously 

consider passing the General Tax Amnesty and 
lifting the bank secrecy law to collect more taxes 
especially on tax evasion cases.   
 
Fair and equitable 
 
The Comprehensive Tax Reform Program of the 

Duterte administration enacted landmark 
legislation to make our tax system simpler, fairer 
and more efficient. But was it enough? 
 
With the emergence of the digital economy, 
broadening the tax base becomes more 

challenging as online transactions can hardly be 

audited unless tax administration will have full 
access to various fintech platforms, e-wallets 
and digital accounts where funds are directly 
transferred.  
 
According to the World Bank, “making it easier 

to pay taxes improves competitiveness. Overly 
complicated tax systems are associated with 
high levels of tax evasion, large informal sectors, 
more corruption, and less investment. Modern 
tax systems should seek to optimize tax 
collections while minimizing the burden on 
taxpayers to comply with tax laws.” 

 
 

 
 

 
 

There is a need to ensure that the tax system is 
fair and equitable whether transactions are done 

through traditional means, physical store or 
digital platforms.  As reiterated by the World 
Bank, fairness considerations include the relative 
taxation of the poor and the rich; corporate and 
individual taxpayers; cities and rural areas; 
formal and informal sectors, labor and 
investment income; and the older and the 

younger generations. 
 
Introducing a flat tax system is also an option. 
This will further simplify compliance and lower its 
costs especially for micro and small businesses. 
 

In the end, good governance will likely increase tax 

collections.  
 
(This article reflects the personal opinion of the 
author and does not reflect the official stand of 
the Management Association of the Philippines or 
MAP.  The author is Member of the MAP Ease of 

Doing Business Committee, Founding Chair and 
Senior Tax Advisor of Asian Consulting Group 
and Co-Chair of Paying Taxes – EODB Task 
Force. He is Trustee of Center for Strategic 
Reforms of the Philippines – the advocacy 
partner of the BIR, Department of Trade and 
Industry (DTI), and Anti-Red Tape Authority 

(ARTA) on ease of doing business and tax 
reform.) 

 
 

 

 

 
 
ne of the issues that arises from the 
criminal penalty provisions of the 
Revised Corporation Code (RCC) is 
whether private complainants, 

especially those within the intra-corporate 

relations, may, on the basis of their criminal 
complaint, commence a preliminary 
investigation with the prosecutor’s office without 
going through the SEC. 
 
 

 
Unlike the Philippine Competition Act which 
provides expressly that the PCC has “sole and 
exclusive authority to initiate and conduct a fact-
finding or preliminary inquiry for the 
enforcement of this Act,” and if the evidence so 

warrant to “file before the DOJ criminal 
complaints for violations of this Act or relevant 
laws for preliminary investigation and 
prosecution before the proper court,” no such  
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“sole and exclusive authority to prosecute” is 

expressly granted to the SEC under the terms of 
the RCC. 
 

Prior to the passage of the Securities Regulation 
Code that transferred the original and exclusive 
jurisdiction over the corporate cases under 
Section 5 of P.D. 902-A to the RTC Special 
Commercial Courts, the SEC, through its 
Prosecution and Enforcement Department (PED) 
was granted under Section 8 of the decree “the 

exclusive authority to investigate, on complaint 
or motu proprio any act or omission of the Board 
of Directors/Trustees … of their stockholders, 
officer … including any fraudulent devices, 
schemes or representations in violation of any 

law or rules and regulations administered and 

enforced by the SEC, to file and prosecute in 
accordance with law and rules and regulations 
issued by the [SEC] and in appropriate cases, the 
corresponding criminal or civil case before the 
SEC or the property court or body upon prima 
facie finding of violation of any laws or rules and 
regulations administered and enforced by the 

SEC.” 
 
Mobilia Products, Inc. v. Umezawa, interpreted 
Section 8 of P.D. 902-A to the effect that “the 
filing of the civil/intra-corporate case before the 
SEC does not preclude the simultaneous and 
concomitant filing of a criminal action before the 

regular courts; such that a fraudulent act may 

give rise to liability for violation of the rules and 
regulations of the SEC cognizable by the SEC 
itself, as well as criminal liability for violation of 
the Revised Penal Code cognizable by the regular 
courts, both charges to be filed and proceeded 

independently, and may be simultaneously with 
the other.” 
 
Section 8 of P.D. 902-A has been expressly 
repealed by Section 76 of the Securities 
Regulation Code, so that Morato v. Court of 
Appeals, ruled that “Thus, under the new law, 

the PED ceased to exist,” but that nonetheless 
the investigative proceedings of the SEC could 
continue on the ground that the SEC had not lost 

its prosecutorial or criminal investigative powers 
under the laws that its administers, pursuant to 
paragraphs (d) and (l) of Section 5 of the 
Securities Regulation Code, thus: 

(d) Regulate, investigate or supervise the 
activities of persons to ensure compliance;  
 
x x x 
 
 

 

(l) Issue subpoena duces tecum and summon 

witnesses to appear in any proceedings of the 
Commission and in appropriate cases, order the 
examination, search and seizure of all 

documents, papers, files and records, tax 
returns, and books of accounts of any entity or 
person under investigation as may be necessary 
for the proper disposition of the cases before it, 
subject to the provisions of existing laws; 
 
In addition, Morato held that SEC’s power to 

investigate securities fraud cases has been re-
enacted in Section 53 of the Securities 
Regulation Code. 
 
SEC v. Interport Resources Corp., confirmed that 

“Section 53 of the Securities Regulations Code 

clearly provides that criminal complaints for 
violations of rules and regulations enforced or 
administered by the SEC shall be referred to the 
Department of Justice (DOJ) for preliminary 
investigation, while the SEC nevertheless retains 
limited investigatory powers. The Court affirmed 
that the prevailing rule is that a criminal 

complaint for violation of the Securities 
Regulation Code, or any of its implementing rules 
and regulations, must first be filed with the SEC, 
which determines the existence of probable 
cause, before a preliminary investigation can be 
commenced by the Department of Justice (DOJ). 
It is only when the SEC finds that there is 

probable cause, that the case is referred to the 

DOJ, under the following doctrine enunciated in 
Interport Resources Corp., thus: “A criminal 
charge for violation of the Securities Regulation 
Code is a specialized dispute. Hence, it must first 
be referred to an administrative agency of 

special competence, i.e., the SEC. Under the 
doctrine of primary jurisdiction, courts will not 
determine a controversy involving a question 
within the jurisdiction of the administrative 
tribunal, where the question demands the 
exercise of sound administrative discretion 
requiring the specialized knowledge and 

expertise of said administrative tribunal to 
determine technical and intricate matters of 
fact.” 

 
The RCC retains the same administrative set-up 
to allow the application of Interport Resources 
Corp. ruling, and come to the reasonable 

conclusion that the SEC has sole investigative 
powers for violations of the Code to find probable 
cause before a criminal complaint can proceed to 
preliminary investigation stage with either the 
DOJ or the public prosecutors, thus: 
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(a) SECTION 154:  The SEC “may investigate an 

alleged violation of this Code, or of a rule, 
regulation, or order of the SEC;”  

 
(b) SECTION 155:  The SEC “may administer 

oaths and affirmations, issue subpoena and 
subpoena duces tecum, take testimony in 
any inquiry or investigation, and may 
perform other acts necessary to the 
proceedings or to the investigation”; 

(c) SECTION 156:  The SEC “may issue a cease 
and desist order ex parte to enjoin an act or 
practice which is fraudulent or can be 
reasonably expected to cause significant, 
imminent, and irreparable danger or injury to 
public safety or welfare,” and thereafter, the 

SEC “may proceed administratively against 

such person in accordance with Section 158 
of this Code, and/or transmit evidence to the 
Department of Justice for preliminary 
investigation or criminal prosecution and/or 
initiate criminal prosecution for any violation 
of this Code, rule, or regulation”; 

(d) SECTION 179: SEC shall have the power and 
authority to: 
 (i) “Issue cease and desist orders ex parte 

to prevent imminent fraud or injury to 
the public;” 

(ii) “Issue subpoena duces tecum and 
summon witnesses to appear in 

proceedings before the SEC;” and 
(iii) “In appropriate cases, order the 

examination, search and seizure of 
documents, papers, files and records, 
and books of accounts of any entity or 
person under investigation as may be 

necessary for the proper disposition of 
the cases, subject to the provisions of 
existing laws”. 

 
Vetting Section 170 of the Revised 
Corporation Code 
 

Although Section 170 of the RCC is a 
reproduction of Section 144 of the old 
Corporation Code, nonetheless it has the 
following features that may lead to a different 

treatment, thus: 
 

(a) Section 170 appears after several new 

provisions in the RCC providing for criminal 
penalties for specific violations of the Code; 
and that its title has been changed from 
“Violations of this Code” to “Other Violations 
of the Code; Separate Liability”; 

 

 
 
 

(b) Section 170 has deleted the penalty of 
imprisonment found in the old Section 144 

and increased the range of fines that can be 
imposed for violations of any other provisions 

of the RCC which are not specifically 
penalized: a fine of not less than P10,000.00 
but not more than P1.0 Million; 
 

(c) Section 170 provides for a new paragraph: 
“Liability for any of the foregoing offenses 
shall be separate from any other 

administrative, civil, or criminal liability under 
this Code and other laws.” 

 
It is also significant to note that the RCC has 
expressly granted to the SEC the power to 
investigate and prosecute offenses for alleged 

violation of the Code under Section 154; 

contempt power to impose a fine in Section 157 
against any person who, without justifiable 
cause, fails or refuses to comply with any lawful 
order or decision by the SEC; and power to 
impose administrative sanctions in Section 158 
in the form of specified ranges of fines when it 

“finds that any provision of this Code, rules or 
regulations, or any of the SEC’s order has been 
violated”. 
 
The milieu of “criminalization of corporate 
practice” in which Section 170 of the RCC finds 
itself may arguably gives rise to the need for the 

Supreme Court to revisit the legislative purpose 
of the still all-encompassing provision that seeks 

to impose the criminal penalty of fine for 
“Violations of any of the other provisions of this 
Code … not otherwise specifically penalized 
therein.” 

 
For the reasons discussed below, we posit that 
even when it is clear that the intent of Congress 
under Section 170 is to provide a basis for 
penalizing violations of any other provisions of 
the RCC which are not specifically punished 
therein, it will be difficult for the SEC, or for 

complaining shareholders or members, to obtain 
criminal conviction under Section 170 for 
violations of the RCC which are not specifically 
punished therein. 

 
Section 170 Versus Section 158 on 
Administrative Sanctions 

 
Section 170 retains the first proviso of the old 
Section 144 covering instances when violations 
of the RCC are committed by a corporation, 
providing for the penalty of dissolution, thus:  
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SEC. 170. Other Violations of the Code; Separate 
Liability. — … If the violation is committed by a 

corporation, the same may, after notice and 
hearing, be dissolved in appropriate proceedings 
before the Commission: Provided, That such 
dissolution shall not preclude the institution of 
appropriate action against the director, trustee, 
or officer of the corporation responsible for said 
violation: Provided, further, That nothing in this 

section shall be construed to repeal the other 
causes for dissolution of a corporation provided 
in this Code. 
 
When Section 170 refers to a situation “If the 
violation is committed by a corporation,” it can 

only refer to the offenses defined under Sections 

165 to 167 of the RCC that are the only sections 
that expressly make a corporation criminally 
liable. Ironically though, Section 170 covers only 
criminal offenses that are committed by a 
corporation for violation of any other provision of 
the RCC “not otherwise specifically penalized 

therein.” This would have the rather ridiculous 
effect that the dissolution provision of Section 
170 cannot be effected against a corporation that 
has committed an offense specifically penalized 
under the RCC, namely under Sections 165 to 
167 thereof. 
 

In contrast, Section 158 of the RCC empowers 
the SEC to impose the administrative sanction of 

“suspension or revocation of the certificate of 
incorporation,” or “dissolution of the corporation 
and forfeiture of its assets” in instances where 
the SEC, after due notice and hearing, finds that 

“any provision of this Code, rules or regulations, 
or any of the [SEC’s] orders has been violated.” 
 
 
 

 

 
 

Section 170 as it seeks to define criminal 
offenses for “Other Violations of the RCC,” should 

be clearly distinguished from Section 158 which 
grants to the SEC the power to impose 
administrative sanctions when it “finds that any 
provision of this Code, rules or regulations, or 
any of the [SEC’s] orders has been violated.” 
Section 170 imposes the penalties pursuant to a 
criminal case, where the evidence of guilt must 

be beyond reasonable doubt; whereas, Section 
158 imposes penalties pursuant to an 
administrative proceeding where the evidence of 
violation need only be based on substantial 
evidence. It seems clear that with the grant 
under Section 158 of the power to impose the 

administrative sanction of dissolution against 

erring corporations, the first proviso under 
Section 170 (which was taken from Section 144 
of the old Code) should have been entirely 
deleted. 
 
The immediately foregoing discussions 

demonstrate how the language used under Section 
170 of the RCC is rather confusing as failing to 
indicate the true intent of Congress in the matter 
covered therein. 
 
(This article reflects the personal opinion of the 
author and does not reflect the official stand of the 

Management Association of the Philippines or MAP). 
-------------------------------------------------------- 

Atty. Cesar L. Villanueva is Co-Chair for Governance 
in the MAP Committee on ESG, Chair of Institute of 
Corporate Directors (ICD), the first Chair of 
Governance Commission for GOCCs (GCG), former 

Dean of the Ateneo Law School, and Founding 
Partner of Villanueva Gabionza & Dy Law Offices.  
map@map.org.ph 
cvillanueva@vgslaw.com 
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MAP Life Member ANTONIO “Tony” T. HERNANDEZ, 
Former Consultant of Management and Development Finance 
who passed away on September 12, 2021 at the age of 78. 
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Please subscribe to “MAP Talks” on YOUTUBE: 
 
https://www.youtube.com/channel/UCeNlKpZ2CZmVkrjh9GNfSoA 
 
Please follow MAP on FACEBOOK: 
 
https://web.facebook.com/map.org.ph 
 
Please connect with MAP thru LINKEDIN: 
 
https://www.linkedin.com/in/mapphilippines/ 
 
Please visit the new MAP Website by clicking the following: 
 
<map.org.ph> 
 
Please join the “MAP Bulletin Board” Viber community by clicking the following: 

 
https://invite.viber.com/?g2=AQB96LUTksl4X03UidOSgWDEPCjwdBfZLGFrjkuDpC1j%2FCpAHFFj0k
gzkmWL2hvc 
 
 

https://www.youtube.com/channel/UCeNlKpZ2CZmVkrjh9GNfSoA
https://web.facebook.com/map.org.ph
https://www.linkedin.com/in/mapphilippines/
http://map.net.ph/
https://invite.viber.com/?g2=AQB96LUTksl4X03UidOSgWDEPCjwdBfZLGFrjkuDpC1j%2FCpAHFFj0kgzkmWL2hvc
https://invite.viber.com/?g2=AQB96LUTksl4X03UidOSgWDEPCjwdBfZLGFrjkuDpC1j%2FCpAHFFj0kgzkmWL2hvc

